IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 1055120 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: ANTONI O YOUNG, JR

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1688
ANTONI O YOUNG, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 2 August 1967, an Exam ner of the United States
Coast Guard at San Francisco, California, revoked Appellant's
seaman's docunents wupon finding him guilty of the charge of
"conviction for a narcotic drug law violation." The specification
found proved alleges that while a holder of the docunent above
descri bed, on 28 Novenmber 1956, Appellant was convicted in
Muni ci pal Court for the Gty and county of San Francisco of
violation of 811721 of the Health and Safety Code of the State of
Cal i fornia.

Appel  ant did not appear at the hearing. The Exam ner entered
a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence docunentary
proof that Appellant was in fact hol der of the docunent in question
on the date alleged and that Appellant had been convicted as
al | eged.

Because of Appellant's absence, nothing was offered in
def ense.

At the end of the hearing, the Examner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on 17 August 1967. Appeal was
tinely filed 14 Septenber 1967, and was perfected on 12 January
1968.

FI NDI NGS OF FACT

On 28 Novenber 1956, Appellant was convicted in Minicipa



Court for the Gty and County of San Francisco of violation of
811721 of the Health and Safety Code, a narcotic drug |aw of the
State of California, by reason of use narcotics.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant states that this conviction in 1956 was only
a "m sdenmeanor"” conviction, and that between the tine of that
conviction and April 1966 "a period of alnost ten years, | have
paid ny debt to Society with six and one-half consecutive years in
prison."

Appel l ant points out that service of the charges in the
i nstant case was acconplished on 11 Cctober 1966, little nore than
a nonth before the statute of limtations would have run for
service of the charges upon him

It is asserted also that the Exam ner was overly severe in
considering Appellant's case, because Appellant could not be
present for his hearing because he was at sea.

It is further asserted that he was convicted under the
provi sions of 811721 of the California Health and Safety Code, a
narcotic law "that does not now exist." In his initial notice of
appeal, Appellant had also stated that this section of the
California Code "was repealed as being unconstitutional severa
years ago."

APPEARANCE: Appel l ant, pro se.
CPI NI ON
I
The first point that will be considered is the claimthat

Appel | ant was prejudi ced because the Exam ner did not hear his side
of the matter, since Appellant was at sea at the tinme of the
heari ng.

The record shows that notice of hearing was served on
Appel l ant on 11 Cctober 1966 at San Francisco, (the case had been
transferred to that port from Honolulu at Appellant's request.)
The notice gave tinme and date as 10: 00 a.m on Friday, 13 January
1967. Wien the Exam ner opened the hearing on the schedul ed date,
having waited three quarters of an hour for Appellant to appear, no
word had been received from Appellant. |Indeed, up until 2 August
1967, when the Exam ner issued his decision, there was no
comuni cation from Appel | ant.
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An exam ner wi |l hear any reasonabl e request for postponenent.
When he hears none, he has no choice but to proceed in absentia.
When a person charged has deliberately and w thout excuse (no
excuse being urged even on appeal) failed to appear or conmuni cate,
he cannot explain that he was not afforded a fair hearing.

Appel l ant urges that with a little nore tine before service of
charges he m ght have escaped hearing conpletely, since he had
little nore than a nonth to go before the ten years set by the
statute would have run. This is true.

But the Congress set ten years as the period, and there can be
no doubt that the service here was achieved within the limts that
Congr ess set.

It may be conceded that under certain mtigating conditions,
responsi ble field personnel m ght appropriately recommend that no
action be taken on such an old conviction. But Appellant hinself
has raised in this case, and the record fully reflects, the reasons
why such discretionary action woul d have been i nappropri ate.

The six and one-half consecutive years in prison which
Appel  ant points to were not the result of the conviction involved
in this case.

The record shows that Appellant was first convicted of
contributing to the delinquency of a mnor in 1951 and was
sentenced to five year's probation. In 1952, Appellant was
convicted on five counts of |arceny, forgery, and other offenses,
and, with sonme sentences ordered to be served concurrently, ended
up with an overall ten year sentence. This occurred in Honol ul u.
Appel I ant was paroled fromthis inprisonment on 9 March 1955, the
parole period to end on 24 Cctober 1959.

Thus, on Appellant's conviction in the instant case he was on
parole from Hawaii, but California gave himonly ninety days for
the narcotics conviction.

Subsequently, again in Hawaii, Appellant was convicted of
first degree robbery on 20 Novenmber 1959, and was sentenced to
thirty years' inprisonnent. There is evidence that on 10 June
1966, four nonths before charges were served in this case,
Appel l ant was still serving under the thirty year sentence.

This record does not paint such a picture as to persuade a
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reviewer that there was a clear abuse of the exercise of an
authority conferred by statute to prefer charges wthin a period of
ten years after conviction of an offense against a narcotics
control |aw

While the primary purpose of Congress was to keep narcotics
of fenders off American ships, it is scarcely inappropriate to
consider an offender's whole record of <crimnal conduct in
determ ning whether to utilize the neans provided by the Congress
to protect American shipping and the general welfare of the United
States insofar as it may he harnmed by undesirabl e Anerican seanen.

The next point to be discussed is one not directly raised by
Appel  ant but which is raised by the record itself.

The specification alleges, in the form usually used, that
Appel lant's conviction occurred while he was hol der of a Merchant
Mariner's Docunent. The Investigating Officer felt bound to offer
proof, and the Exam ner deenmed it appropriate to accept proof, that
Appel  ant was in fact hol der of a docunent on 28 Novenber 1956, the
date of the conviction.

This reflects a m sconception of the neaning of 46 U S.C

239b. A denial of issuance of a docunent may be nmade if the
"narcotics conviction" occurred within ten years before the date of
application. 1In the case of a revocation of a docunent, while the

statute had, at enactnent, a starting date, the starting date is of
no nore significance because nore than ten years have run since 14
July 1954.

It does not matter whether the holder of a docunent at the
tinme charges are served was the hol der of a docunent on the date of

his conviction. It is enough that the conviction took place within
the ten years before service of charges; the docunent, although its
i ssuance coul d have been denied in the first place, may still be
revoked.

Thus a specification need not allege that the person charged
"was a hol der"” of a docunent on the date of conviction, only that
he is on the date of service of the charges a hol der of a docunent,
and that the conviction occurred wwthin the requisite period.

|V
What m ght have been Appellant's nost inportant point is his
reference to the status of 811721 of the California Health and
Saf ety Code.
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Appel | ant asserts that this section no |onger exists, and al so
that it was repeal ed because it was held unconstitutional. Neither
assertion is correct.

Section 11721 still exists, although it has been anended since
Appel  ant' s convi cti on.

Section 11721 was never decl ared unconstitutional.
Appel I ant apparently has in mnd the decision of the Suprenme

Court of the United States in Robinson v. California, 370 U S. 660.
In that case, the Court considered &11721 as it was then phrased:

"No person shall wuse, or be under the influence of, or be
addicted to the use of narcotics, excepting when adm ni stered
by or under the direction of a person licensed by the State to
prescribe and adm ni ster narcotics. It shall be the burden of
the defense to show that it cones within the exception. Any
person convicted of violating any provision of this section is
guilty of a m sdeneanor and shall be sentenced to serve a term
of not less that 90 days nor nore that one year in the county
jail. The court nmay place a person convicted hereunder on
probation for a period not to exceed five years and shall in
all cases in which probation is granted require as a condition
t hereof that such person be confined in the county jail for at
| east 90 days. In no event does the court have the power to
absol ve a person who violates this section fromthe obligation
of spending at least 90 days in confinenment in the county
jail."

It considered the instruction of a trial judge to a jury which
cont ai ned this |anguage:

"All that the People must show is either that the
defendant did use a narcotic in Los Angeles County, or that while
inthe Gty of Los Angel es he was addicted to the use of narcotics

"(p. 663)

It noted that the case never reached the Suprene Court of
California because under the State's law the ruling of the
Appel | ant Departnment, Superior Court of California, Los Angeles
County was final. It noted also that the decision in this case was
derived froman earlier, unpublished decision of the sane Appel |l ant
Depart nent .

The Suprenme Court was not considering the validity of all of
811721. It was not considering the | anguage dealing with use of
narcotics, or being under the influence of narcotics, but only that
dealing with "addiction."
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The Suprene Court very carefully limted its consideration,
and holding, to the case franed in the trial judge's instructions
to the jury that a person could be convicted upon proof only that
he was an "addict" within the State of California, wthout nore:
W t hout proof of use, possession, or anything el se.

The opinion of the Court ended:

"We deal in this case only with an individual provision of a
particul arized local law as it has so far been interpreted by
the California courts.” (p. 668)

It is obvious that while even the "addiction" clause of the
statute was not struck down, and the court left the way open for
California to reinterpret its statue in a manner not inconsistent
with the decision, a conviction purely for "addiction" could not be
sustai ned. The way |eft open by the Suprene Court, with respect to
"addi ction" alone, was not really left open.

At the next session of the California Legislature this fact
was apparently recogni zed because it anmended 8117219

This anmendnent omtted the troublesone reference to
"addiction" but left the rest of the statute unchanged, and
unchal | enged.

It can be said that the points nmade by Appellant are not
correct because:

(1) The Suprene Court never declared the entire statute
unconstitutional;

(2) The statute was not repealed because it was
unconstitutional;

(3) The statute does exist today.

A question m ght have been raised by Appellant if he had been
able to claimthat his conviction under 811721 had been wthin the
ruling condermed by Robinson v. California. Had he shown this, the
deci sion here would have to be reversed. Had he not shown this,
but only raised a question, the case here mght have had to be
remanded for ascertainnent of the phrase of the California Code
section, as it then read, under which he was convicted. Appellant
has resolved this question hinself. In his first notice of appeal,
dated 14 Septenber 1967, he stated, "I was convicted of being a
user of drugs . "

This adm ssion not only takes this case outside the Robinson
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v. California ruling conpletely, but, if the fact had to be argued,
takes hi mout of the "conviction" provision of 46 U S. C. 239b and

into the "user" provision of that section under which conviction
need not, but may be proved.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 2 August 1967, is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Cuard
Conmmandant

Signed at Washington, D. C., this 19th day of March 1968.
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